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भाग 1 --लड - उप -सड ( iii ) 

PART II-- Section 3 – Sub-section (un) 
( संघ राज्य क्षेत्र प्रशासनों को छपकर) केलीय भाभकारियों द्वारा पारी किए गए आवष और भिसूचनाएं 
Orders and Notifications issued by Central Authorities (other than Administrations of Union 

Territories ) 


भारत निर्वाचन प्रयोग 


प्रादेश 


नई दिल्ली , 7 नवम्बर, 1990 


प्रा . म . 86: - निर्वाचन आयोग का समाधान हो गया है कि नीचे की सारणी के स्तम्भ ( 2 ) में यथा विनिर्दिष्ट पंजाब राज्य 
से लोक सभा के निर्वाचन के लिए जो स्तम्भ ( 3 ) में विनिर्दिष्ट निर्वाचन क्षेत्र सहमा है , स्तम्भ ( 4 ) में उसके सामने विनिदिष्ट 
निर्वाचन लड़ने वाला प्रत्येक अभ्यर्थी, लोक प्रतिनिधित्व अधिनियम , 1951 तथा तशीन बनाए गए नियमों द्वारा अपेक्षित उक्त सारणी 
के स्तम्भ ( 5 ) में यथा वशित अपने निर्वाचन व्ययों का कोई भी लेखा विधि द्वारा प्रसेक्षित समय के अन्तर्गत और रीति से दाखिल 
करने में असफल रहा है । 


और उक्त अभ्यर्थियों ने सम्यक सूचना दिए जाने पर भी उक्त प्रसफलता के लिए या तो काई कारण अथवा स्पष्टीकरण 
नहीं दिया है या उनके द्वारादिए गए अभ्यावेदनों पर , यदि काई हो , विचार करने के पश्चात निर्वाचन आयोग का यह समाधान 
हो गया है कि उनके पास उक्त असफलता के लिए कोई पर्याप्त कारण या न्यायोचित्य नहीं है । 


प्रतः अब निर्वाचन आयोग उक्त अधिनियम की धारा 10 - के भनुसरण में नीचे की सारणी के स्तम्भ ( 4 ) में विनिर्दिष्ट 
व्यक्तियों को संसद के किसी भी सदन के या किसी राज्य / संघ राज्य क्षेत्र की विधान सभा अथवा विधान परिषद के सदस्य चुने जाने 
और होने के लिए आदेश की तारीख से तीन वर्ष की कालावधि के लिए निरहित घोषित करता है । 
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सारणी 


क्र . सं . 


निर्वाचन का विवरण निर्वाचन क्षेत्र की क्र . सं . निर्वाचन लड़ने वाले अभ्यर्थियों के नाम निरहना का कारण 
और नाम 

और पते 


__ 1 


2 


3 


5 


समय के अन्दर और रीति 
मे लेखा जना करने में 
असफल रहे । 


निर्वाचन व्ययों का कोई भी 
लेखा दाखिल करने में 
असफल रहे । 


-वहीं 


---वही -- 


1. लोक सभा के लिए साधा - 1. गुरदासपुर संसदीय निर्वा- के , चानन सिंह सिद्ध , 
। रण निर्वाचन , 1989 

चन क्षेत्र 

ग्रा . " ----कटिहार, पो . आ . - चापेर 
जिला - पटियाला , 

पंजाब 
2. - - यही- -- 

13. फिरोजपुर संसदीय श्री आसाराम , 
निर्वाचन क्षेत्र ग्राम और पो . - बाहवल बस्ती , 

तह . - प्रबोहर , 
जिला - फिरोजपुर 

पंजाब , 
3. -- बही -- 

- वही 

श्री सुखदेव सिंह , 
ग्रा . व पो . -- बुजमुहर 
तह . - अबोहर, 
जिला - फिरोजपुर , . 

पंजाब 
4. - वहीं 

- वहीं 

श्री हरबंस सिह , 
ग्राम ---- चाक पर्नी वाला , 
पोस्ट - जलालाबाद ( पश्चिम ) , 
तहसील - फाजिलका , 

पंजाब 
5. -- वहीं 

श्री बलजीत सिंह 
मकान नं . 22, बस्ती गोबिन्द नगरी , 
फिरोजपुर शहर, 

पंजाब 
6. --यही 

श्री माखन सिंह, 
ग्राम - चाक प्री वाला ; 
पोस्ट - जलालाबाद ( पश्चिम ) 
तहसील - फाजिलका , 

( पंजाब ) 
7 . ---वही 

- वही 

श्री मनोज धीगन 
मकान नं . 1, स्ट्रीट नं . 10, 
फिरोजपुर छावनी , 

( पंजाब ) 
8. - - वही 

- वही 

श्री गुरुचरण सिंह , 
( प्रमुख मिल्कफेड ) 
जिला - फिरोजपुर , 
ग्राम व पोस्ट - इस्लाम वाला , 
तहसील - फाजिलका , 
जिला - फिरोजपुर , 
( पंजाब ) 


-वही 


- वही 


- वही - - 


--यही - - 


- वही 
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9 . लोक सभा के लिए माधा - . होशियारपुर संसदीय 

रण निर्वाचन , 1989 निर्वाचन क्षेत्र 


श्री निर्मल सिंह , 
ग्राम व पोस्ट - मियांनी , 
तहसील - दासुया , 
जिला - होशियारपुर, 
( पंजाब ) 


निर्वाचन व्ययों का कोई भी 
लेखा दाखिल करने में 
असफल रहे । 


10. — वही 


— वहीं 


श्री मोहन सिंह, 
ग्राम - बालाचूर 
तहसील - बालाचूर, 
जिला - होशियारपुर, 
( पंजाब ) 


11. 


वही-~ 


4 . जालन्धर संसदीय निर्वा- श्री मोहिन्द्र कुमार जैन, 
चन क्षेत्र 

कोठी नं , 29, हकीकत रोड , 
जालन्धर छावनी , पंजाब 


विधि द्वारा अपेक्षित रीति 
और समय के भीतर लेखा 
दाखिल करने में असफल 
रहे । 


12 - - वही --- 


8 - पटियाला संसदीय 
निर्वाचन क्षेत्र 


निर्वाचन व्ययों का कोई 
लेखा दाखिल नहीं किया । 


श्री अजमेर सिंह सैनी , 
खरक मंगोली , जनेन्द्र गुरूल उच्च 
" विद्यालय , तह . कालका, जिला अम्बाला , 
पंजाब 


13. 


- वड़ी . 


. -- वही - - 


-~~वहीं 


श्री पवन कुमार, 
मोहल्ला मरछी हाठ , 
सामना जिला पटियाला , 
( पंजाब ) 


14. - - यही - - 


- ~-बही 


श्री विनोद कुमार गुप्ता , 
सुपुत्र श्री हंस राज गुप्ता , 
96 . मानसहा कालोनी , 
पटियाला, पंजाब 


15. 


वही -- 


- - यही - -- 


श्री मदन लाल , 
161 - मौहल्ला खटरियान सानौर , 
जिला -पटियाला , 
( पंजाब ) 


अपना निर्वाचन व्ययों का 
लेखा विधि द्वारा अपेक्षित 
रीति से दाखिल करने 
में असफल रहे । . 


. 


16. -- - वही 


1- -गुरदासपुर संसदीय 
निर्वाचन क्षेत्र 


श्री मेला राम , 
मकान नं . - 334, 
धक्की - पठानकोट, पंजाब 


निर्वाचन व्ययों का कोई भी 
लेखा पाखिल करने में 


असफल । 


17. --- ही 


9 - लुधियाना संसदीय 
निर्वाचन क्षेत्र 


श्री जगदीश लाल , 
4450, शिवाजी नगर , 
गली नं . - 109, 
लुधियाना, पंजाब 
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" 


And whereas the said candidates have either not furni 
shed any reason or explanation for the said failure oven 
after due notice or the Election Commission after con 
sidering the representations made by thens, if any, is satisfied 
that they have no good reason or justification for the 
said failure ; 


ELECTION COMMISSION OF INDIA 

ORDER 
New Delhi, the 7th November , 1990 
O .N . 86 . Whereas the Filection Commission is sausfied 
that each of the contesting candidates specified in column 
( 4 ) of the Table below at the election to the House of the 
People from the State of Punjab as specified in column ( 2 ) 
and held from the constituency specified in column ( 3 ) 
against his name has failed to lodge any account of clection 
expenses witbin the time and in the manner required by 
law as shown in column (5 ) of the said Table as required 
by the Representation of the People Act, 1951 and the 
Rules made thereunder ; 


Now , therefore, in pursuance of Section 10A of the 
said Act, the Election Commission hereby declares the 
persons specified in column (4 ) of the Table below to be 
disqualified for being chosen as and for being a member 
of either House of Parliament or of Legislativo Assembly 
or Legislative Council of State Union Territory for a period 
of 3 years from the date of this Order , 


TABLE 
S .No. & Name of Name & Address of the 
Constituency 

Candidates 


S . Particulars of Election 
No. 

2 
1 . General Election to the 

House of the People , 1989 


1 


Reason for 
disqualification 

5 
Failed to lodge the 
Account within time 
and in the manner. 


1 - Gurdaspur 
Parliamentary 
Constituency 


2 . 


-do 


13 - Ferozepur 
Parliamentary 
Constituency 


Failed to lodge any 
account of election 
expenses. 


3. 


do 


-do 


- do 


Capt. Chanan Singh Sidhu , 
Village Katlaher, 
P . O . Chaper , 
District Patiala , 
Punjab . 
Shri Assa Ram , 
Vill. & P . O . Bahawal 
Bassi , 
Teh . Abohar, 
District Ferozepur, 
Punjab . 
Shri Sukhdev Singh , 
Vill . & P . O . Burj Muhar, 
Teb . Abohar, 
District Ferozopur, 
Punjab . 
Shri Harbans Singh , 
Vill. Chak Arainan Wala , 
P . O . Jalalabad ( W ) , 
Teh . Fazilka , 
Punjab . 
Shri Baljit Singh , 
House No. 22, 
Basti Gobind Nagri, 
Ferozepur City, 
Punjab . 
Shri Makhan Singh , . 
Vill . Chak Arainan Wala , 
P . O . Jalalabad ( W ) , 
Teh . Fazilka 
( Punjab ). 
Sh . Manoj Dhiman , 
H . No. 1 , 
St. No. 10 , 
Ferozepur Cantt., 
Punjab . 
Sh . Gurucharan Singh , 
( Chairman Milkfed , 
Distt . Ferozepur , 
Vill. & P . O . Islam Wala , 
Teh . Fazilka , 
District Ferozepur, 
Punjab. 


5. 


do 


-do 


6. 


- do 


-do 


-do 


- do 


8. 


-do 


-do 
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1 


2 

3 
General Election to the 6 - Hoshiarpur 
House of the People , 1989 Parliamentary 

Constituency 


10. 


-do 


- do 


11. 


-do 


4 - Jalandhar 
Parliamentary 
Constituency 


12. 


-do 


8 - Patiala 
Parliamentary 
Constituency 


13. 


-do 


-do 


$ h . Nirmal Singh , 

Failed to lodge any 
Vill. & P . O . Miani, 

account of election 
Teh , Dasuya , 

expenses , 
District, Hoshiarpur, 
Punjab . 
Sh . Mohan Singh , 

-do 
Vill. Balachaur , 
Teh , Balachaur, 
District Hoshiarpur , 
Punjab . 
Sh . Mohinder Kumar Jain , Failed to lodge the 
Kothi No . 29 , 

account within the 
Hakikat Road , 

time and in the nanner 
Jalandhar Cantt., 

required by law . 
Punjab . 
Sh . Ajmer Singh Saini, Failed to lodge any 
Kharak Mangoli , 

account of election 
Janinder Guru Kul Uch expenses . 
Vidyalaya , 
Teh . Kalka , 
District Ambala , 
Punjab . 
Sh . Pawan Kumar, 

-do 
Mohalla MachhiHatta , 
Samana , 
District Patiala , 
(Punjab ). 
Sh. Yinod Kumar Gupta , 

-do 
S / o Sh . Hans Raj Gupta , 
96 – Mansahia Colony, 
Patiala , 
Punjab . 
Sh . Madan Lal, 

Failed to lodge his 
161-- Mohalla Khatrian , account of election 
Sanaur, 

expenses in the manner 
District Patiala , 

Tequired by law . 
Punjab . 
Sh . Mela Ram , 

Failed to lodge any 
House No. 334 , 

account of election 
Dhakki, 

expenses. 
Pathankot, 
Punjab . 
Sh . Jagdish Lal, 

- do 
4450 , Shivaji Nagar, 
Gali No. 1 . 9 , 
Ludhiana , 
Punjab . 

(No. 76/ PB -HP/90 ( 5)/6104 ] 


14 . 


- do 


-do 


* 15. 


-do 


- do 


16. 


-do 


1 - Gurdaspur 
Parliamentary 
Constituency 


17. 


-do 


9 - Ludhiana 
Parliamentary 
Constituency 


Te ftreet, 23 FR , 1990 
17. 9 . 87. - -feftat aratot 1989 Fit frafert goff . 23 41€ 1989 # 1 sourite goff # arta 7- 11-90 
stat faturat # toptan safafafura afuftra , 1951 ( 1951 47 43 ) 87 art 106 * TOT # sifta Tar 

[s . 82944– 37 . 7./23/89– 90] 

मादेश से 
सी . प्रार. ब्रह्मम, अवर सचिव 
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. 
New Delhi, the 23rd November, 1990 

first preference. After calculating the quota and transfer 

vf value of votes , the respondent-3 David Icdyer and the 
O . N . 87 .- - In pursuance of section 106 of the representa 

respondent- 2 Shri Amrit Lal Basumalali were declared to 
tion of the People Act, 1951 (43 of 1951 ) , tlic Election 
Commission hereby publishes the two judgements of the 

have been clected . 
High Court of Guwahati , both dated 7 -11- 1990 in Election 2 . The petitioner Shri Abdul Muhib Mazumdar , who is 
Petition No. 23 of 1989 and Recrimination Petition No. 18 an elcctor, presented this election pctition calling in ques 
of 1989 . 

tion the election of the respondent-2 Shri Amril Lal Basu 

Mutari on the ground that two Girst preference valid volcs 
IN THE GAUHATI HIGH COURT 

cast in favour of the respondent- 1 Shri Hileswar Saikia 
(THE HIGH COURT OF ASSAM , NAGALAND , MEGHA 

have bçen improperly rejected , and thus there has becn 
LAYA , MANIPUR , TRIPURA , MIZORAM AND improper rcception of one Girst preference vote which is 
ARUNACHAL PRADESH ) 

void in favour of the respondent- 2 Slui Amril Lal Basu 
Election Petition No. 23 of 1989 

matari. The respondent- 2 Shri Amut Lal Basumatari 

resisted the petition . He also liled counter -claim under 
Shri Abdul Muhib Muzumdar 

.. .Petitioner 

section 97 of the Representation of People Act, 1951 , for 
Versus 

short the Act , 
Sri Hiteswar Saikia and two others . Respondents 3 . My predecessor framed the followidy issues. 

" (i ) Whether the Election petition has been presented 
PRESENT ; 

ay prescribed under the Representation of People 
HON BLE MR. JUSTICE MANISANA 

Act, 1951 ? If not whzther the petition is liable 

to be dismissed ? 
For the Petitioner : 

(ii) Whether the election petition is maintainable in 
For the petitioner : 

its present form for not verifying tho same in the 
Mr. B , N , Sen . 

manner required uoder the law ? 
Dr. M . K . Sharma. 
Mr. S . S . Dey . 

(iii ) Whether the petitioner has locus standi to file the 
Mr. K . P , Pathak . 

election petition , praying for relief under Section 
Mr. M , Nath . 

84 of the Representation of Peopls Act , 1951 not 
Mir . N , Saika , Advocates , 

being a candidate in the biennial clection to the 

Council of States held on 13 .6 - 1989 ? If not, 
For the respondents : 

whether the election petition is liable to be dis 
Mr. P . C . Kataki, 

missed as not maintainable ? 
Mr. D . N . , Choudhury . 
Mr. S . A . Laskar. 

(iv ) Whether the petitioner has been able to make out 
Mr. A . K , Phukan . 

a case for scrutiny and /or re- scrutiny of three 
Mr. G . K . Bhattacharyya . 

ballot papers specified in the election petition ? 
Mr. A . K . Choudhury , 
Mr. H . Munir . 

(v ) Whether the Returning Oflicer was justified in 
Mr. N . Dutta , 

rejecting two ballot papers cast in favour of 
Mr. M . Bhuyan . . 

respondent No. 1 on the grounds of alleged doublo 
Mr. B . P . Kutaki, Advocates. 

marking and use of different ink and , if not, 
Date of hearing : 20 June , 1990 , 

whether such improper rejection of two ballot 

papers has materially affected the election of res 
Date of judgment : 7 November , 1990 . 

pondent No. 1 and also the result of the election ? 
JUDGMENT 

(vi) Whether the Returning Onicer was justified in 

accepting one ballot paper in favour of respon 
In this petition the petitioner Abdul Mahib Mazumdar 

dent No. 2 Tejecting the objections raised on 
has challenged the election of the respondent-2. Sri Amrit 

behalf of the respondent No . 1 011 the ground 
Lal Basumatari to the Council of States (Rajya Sabha ). 

that marks 1 anıl 2 were given in the place not 
The election was held on 13 -6 -1989 in pursuince of the 

meant for such mark and , if not, whether such 
notice issued by the President : f India calling upon the 

improper acceptance of the said ballot paper has 
elected members of the Legislative Assembly of the State 

materially affected the election of respondent No. 1 
of Assam to elect two inembers to the Council of States 

and the result of the election . 
from Assam to fill the seats of the members of the Council 

(vi) Whether or not the petitioner is entiiled to declara 
of States. Three candidates , namely the respondent ! 

tion that the election of the respondent No. 2 
Shri Hiteswar Saikia , the respondent-2 Shri Amrit Lal 

in the biennial election to the Council of States 
Bosuniatari and the respondent- 3 Shri David Ledger con 

from Assam held on 1.3. 1- 1989 is void ? 
tested the election . The counting of votes took place on 
the same day, viz., 012 13 -6 - 1989 . Qut of 126 electors 124 

( viii ) Whether or not the petitioner is entitled to a dec 
cast their votes. The votes secured by the three candi 

laration that the respondent No. 1 has been duly 
dates according to first . preference were as follows: tho 

elected in the biennial election to the Council of 
respondent- 1 Shri Hiteswar Sakia -42 ; the respondent-2 

States from Axsam held on 13 -6 1989 ? 
Shri Agrit Lal Basilmatari-37 ; and respondent-3 Shri David 

( ix ) To what relief the petitioner is entitled to y 
Ledger-45. It is alleged that on recountings two first 
preference ballot papers recorded in favour of the respon 

and , thereafter , elamined the witnesses of the parties and 
denl- 1 Shri Hiteswar Saikia were rejected by the returning decided the issue 1105 . (ij , ( i), ( iii ) and (iv ). Issues nos. (i) 
officer and , thereforc, lic secured 40 votes according to and ( ii) have been decided In favour of the election petitioner, 
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As regards the issuc no. (ii) it has been decided that in an 

the returning officer to re - examino and re - count the 
electia i petition filcil by , an elector , he cannot claim decla 

papers of all or any candidates (not being papers 

set aside at any previous transfer as finally dealt 
ration that any of the candidates has been duly elected . The 

with ), and the returning officer shall forthwith re 
issuo no . (iv ) which relates tu scrutiny and / or inspection 

examine and re - count the same accordingly . 
of there ballot papers, the inspection and / or suutiny of one 
of the ballot papers has beun allowed . While deciding jasure . ( 2 ) The returning officer may in his discretion re -count 
no, ( iv ), it has been observed that the question whether an 

the votes either once or more than once in any 

case in which he is not satisfied as to the accuracy 
other ballot paper , which has not be allowel for inspection, 

of any previous count : 
could be rejected on the second ic - count and that too heçulisc 
it was different ink shall los gone into if required while 

Provided that nothing in this sub - rulo make it obliga 
discussing issue no. (v ), it bas been further observed that 

tory on the returning officer to re -count the same 
the other issucs would be decided after the inspection of the 

vote more than once . 
hallot paper. 

Under sub -rule (1 ) of rulc 82 , any candidate, or , in his ab 

sence , his election agent, or counting agent, may request the 
4 . After I was assigned the duties to try the petition , a Tcturning ollicer to re - exaninc and re -count the ballot paporg 
packet containing two rejected ballot papers was opened of all or any of the candidate3 (not being papers set aside 
and the ballot paper in question was taled out and a xerox . 

at my previous transfer as finally dealt with ) . But the re 

quest to ic - examine or le -count of the ballot papers must 
cury of it, marked X , has been placed on records, 

be made during the counting of the votos , either before the 

commencement or after completion of any transfer of 
5. Re issue no ( vi), - On reading of the judgement of 

· votes - surplus or otherwise . Under sub -rule ( 2 ) , it is dis 
my picdecessor, it appears that the inspection of the ballot 

Cretionary power of the returning officer to re -count votes 
paper, which has letn alleged to have been accepted im 

cither once or more than once when he is not satisfied as to 
properly in favour of Shri Amrit Lal Başumatari was not 

the accuracy of ny previous count , although lindor tho pro 
pressed , Ju that vicw (of the matter , there in no material 10 
decide the issue. Accordingly , igyuc 10 (vi) is 

viso to sub -rule ( 2 ) , it is unt obligatory on the part of the 
decided 

returning officer to re -count samc votes more than once . On 
against the election petition , 

a bare reading of the sub -rule ( 2 ), it reveals that it does 

not provide re - examination of any ballot paper. Therefore , 
6 . Re issue no (v !, --- Under rule 73 ( 2 )( a ), a ballot paper 

the request for re - examination and re - counting of votey hag 
is invalid and can be rejected if the figure 1 is not marked 

to be made durig the counting of votes and not when the 
on it . Under the cxplanation appended to sub -rule ( 2 ) of 

counting has come to a close . 
rulo 73. the figue 1 muy be marked ju tho international 
form of Indian numcrals or Any Roman form or in the form 

8 . The evidence 
used in any Indian language , but shall not be indicated in 

of the election petitioner Shri Abdul 
words. Under clause ( d ) of sub - rule ( I ) of rule 73 , if the 

Muhib Mazumdar (PW 1 ) is that the first request for re 
l olurning officer rejects any ballot paper he has to endorse jecting the same hallot paper was rejected by the returning 
on it the word " Rejected " and the ground of rejection 

officer and the second regeust was made by the respondent 
2 for rejecting the same hallot paper after the close of tho 

counting and while waiting for declaration of the result. 
The quection which arises for consideration is wrether 

The cvidence of Shri Amrit Lal Basumatari (RW 1 ) , the 
there was improper rejection of ballot paper , the xerox 

returned candidate , is that his first request for re - examining 
copy of which is marked X . The codorsement of the ic and re -counting the hallot paper in question was rcjectod hy 
Lurning oflicer on the back of the ballot paper leads : " Re the returning officer . In that application no reason was 

given . Aftor the close of the counting, but before the do 
jected as there is no first preference " , Thọ question then 

claration of the result, he fled another application by re 
is, , - Whether the figure marked on the ballot paper in 

questing the returning officer to re - examine the hallot paper 
Thic sjace opposite the name of the respondient- I is figure 

is question by stating grounds, after his first application was 
no . The figare marked on the original of the ballot paper , the rejected by the returning oflices during the counting. The 
copy of which is inarked X , clearly indicates that it is figure “ Result Sheet Original Counting" . Ext.- 4 , indicates that 
1. Ihc evidence of the returned candidate (RW 1 ) is that the the second hallot paper was rejected after close of the ori 

ginal counting and recording in the result sheet the number 
figure contains (wo lines instead ono of provided under the 

of votes molled by each candidate . In that view of the mat 
law , and he himself had to rub the hall pen twice or 

ter , the second request was made after the close of the 
thrice bcfore he made the marking on the ballot paper , counting , but before the declaration of the result. The re 
Thorofore, the alleged ball pen may be defectivo. Be that turning oiNcer allowed the prayer and re - examined the ballot 

paner and reiected the same and thercafter 
as it may , the figure marked on the ballot paper In question 

the returnnig 

officer IC - counted the votes reducing the number of votes 
clearly shows that it is figure 1 (not other figure ) and , there 

secured by Shri Hitenwar Saikin by one, 
fore , it is a valid one . For these reasons , the ballot paper 
Vas wrongly rejected by the returning officer . 

9 . The ground of rejection of the hallot nader was that 

the figures thereon were marked by different ink otherwise 
7. Ay regards thc rejection of the utlier ballot paper on 

than the ink supplied for that purpose . Under the rule 

73 ( 2 ) ( c ), if any irure is marked on it otherwise than with 
the ground thnt it was marked with ink different from the 

the article supplied for tho purpose , the ballot paper is in 
inki supplied for that purpose , it is not disputed that the 

Värld , but the second proviso to clause ( e ) provides that 
first preference was recorded in favour of the respondent-| while the returning officer is satisfied that any cuch defect 
Shii Hiteswar Sakia . The contention of the clection peti al is mentioned in this clause has been caused b any mja 

take or failure on the part of a nesiding officer or polling 
lioner is that the same could not be rejected in a second 

ollicer, the hallot niner shall not be reiccted , merely on the 
1C-Court after the close of the counting as there is no p10 

pround of sich defeat, in vicw nf thic Sesond provisa , merely 
vision for such a recount. Rule 82 of the Rules provides : because it was marked hy different ink , it cannot be a 

Arulod for rejection , if the returning officer is satisfied that 
" ( 1) Any candidate or, in his absence, his election the defect has then caused by any mistako or failure on the 

agent or counting agent may, at any timo during part of a presiding officer or polling officer . 
the counting of the votes, either before the com 

10 . The evidence of returned candidate ( RW 
mencement or after the completion of any trans 

1 ) , is that 

hefore the votes were cast the returning officer clearly in 
fer of votes (whether surplus or otherwise ), request structed eich of the voters that a pen has been kept on the 
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table and vote should be recorded with the aid of that pea 
only . In the evidence of RW 2 , the counting agent of the 
returned candidate , hc stated in the cross- examination that 
the retuming officer instructed to use the pen , pencilor 
whatever was there in the polling both for inarking tho 
ballot papers . In the same broadth , he stated that the re 
truning officer did not usc the words pen , pencil or what 
over material, lie had only said about tho material provided . 
But the evidence of RW 1 and RW 2 shows that the return 
ing officer gave instructions. Normally , when the poll is 
taken it is the duty of the presiding officer or polling officer 
to give instructions as is indicated in the second provisu to 
rule 73 ( 2 ) ( e ) . Apart from that, the evidence of RW 1 
conflicts with the evidence of RW 2 in this regard . The 
returning officer , the presiding officer or any of the polling 
officers has not been examined to clarify the conflicts of evi 
dence between RW 1 and RW 2 . If the statement of evi 
dence of RW 2 is accepted , it would be difficult to say how 
the figures were marked with ink different from the ink 
supplied for that purpose . 


14 . Re-issue ( vili ) , In this issue , the question which 
arjees for consideration is whether the cloction pet tionor is 
enttled to claim a declaration under section 101 that the 
respondent- 1 has been duly elected . It has already been con 
cluded that two first proforenco valid votes cast in favour of 
the respondent- 1 Sri Hiteswar Sajkia havo beon rejected im 
properly and , therefore , Sri Hiteswar Saikia received majority 
of votes. But this issue is to be decided later in view of 
the direction of the Supreme Court made in Civil Appeal No. 
4530 of 1990 between the parties that election petition re 
lating to the question under section 100 is to be disposed of 
first, and thereafter issue relating to section 101, ie , the 
question relating to recrimination , is to be disposed of, 


13 . For the foregoing reasons, it is declared that the 
election of the respondent- 2 Şri Basumatari to the Council 
of States from the State of Assam is vold , and his election 
is set aslde . This disposos of the question relating to soc 
tion 100 of the Act and the issue question relating to 
section 101 of the Act shall be dealt in the recrimination 
petition . 


11. As already stated , the returning officer did not reject 
the ballot paper at the first requesti It has already been con 
cluded that the second request and the second re - count was 
made after the close of the counting and recording of the 
votes polled by each candidate in the rosult sheet and that 
the request for re -examination and re -counting of votes has 
to be made during the counting of votes and not when the 
counting bas come to a close . The respondent- 2 Sri Basu 
mutari could not make the second roquest and as such tho 
re -count was not permissible under rule 83 of the Rules. 
Therefore , the rejection of that ballot paper was illegal. 
Admittedly, the first perference was recorded in favour of 
the respondent- 1 Srl Hitegwar Saikia , 


IN THE GAUHATI HIGH COURT 
( THE HIGH COURT OF ASSAM : NAGALAND : 
MEGHALAYA : MANIPUR : TRIPURA : MIZORAM 

AND ARUNACHAL PRADESH ) 
Recrimination Petition No . 18 of 1989 

in Election Petition No. 23 of 1989 
Shri Amrit Lal Basumatari 

. .. Recrjmlaation 
petitioner 


Versus- - 


Shri Abdul Muhib Mazumdar and Org. .. .Election 

petitioner 
PRESENT : 
HON BLE MR. JUSTICE MANISANA 
For the recrimination petitioner Mr, D . N . Chaudhury 

Mr. A . K , Pbukan , Mr. B . P . Kotoky , Mr. N . Dutta , 
Mr. M . Bhuyan, Advocates. 


For the election petitioner : Mr. B . N , Sen , Mr. P . K . 

Sharma. Mr, S . S. Doy, Mr. K . P . Pathak , Mr. M . 
Nath , Smt. N . Salka, Mr. S . A . Laskar. Mr. A . B . 

Chaudhury for respondent No. 1, Advocates , 
Date of hearing : 7-8 -90 . 
Date of judgment : 7 Nov 90 , 


12. It has already been concluded that two first preference 
valid votes , which were cast in favour of Sri Hites par Saikia 
havo ben rojected improperly . Therefore , the respondent- 1 
Sri Hiteswar Saikia would have received 42 valid votes. It 
is not disputed that the respondent- 3 received 45 votes and 
respondent-2 received 37 votes. The voto here moans first 
proforenco vote . The question which , therefore, arises 19 
whether the rosult of the election , in so far as it concerns 
the respondent- 2 Sri Amrit Lal Basumatari has beon matarl 
ally affected . As stated earlier, the total number of valid 
votes recorded were 124. In this situation , the quota was 
( 1, 24 ,000 + 3 ) + 1 4 ,134 . The value of the votes received 
by Sri Hite war Saikia would be 4 ,200 (42X 100 ) and those 
received by the respondent-2 Srl Basumatari would be 3,700 
( 37 X 100 ) , and as such the value of the votes received by 
Saikia was more than the quota. In this circumstances, the 
result of the election , in so far as it concerns the respon 
dent-2 Sri Amrit Lal Basumatari , has ben materially affect 
od for the reasons that the value of the votes gered by 
him would be less than the quota and he was to be exclud 
od . It may be stated that, in order to hold that the resu , 
of the clection of the respondont 2 Sri Basumatari has been 
materially affected , acccptanco of one first preference valid 
vote will be sufficient for the following reasons. In that case 
quota would be [(123 X 100 ) + 3 ) + 1 = 4101 . The respondent 
3 David Ledger would have 399 surplug (4 , 500 --4101 = 399 ), 
On reading of the rules 73 , 80 , 81 and 83 , it appears that the 
surplus to bo transferred would never exceed the number of 
the surplus of the candidate having surplus. Therefore , even 
all the surplus (399 ) are transferred to respondent-2 Sri 
Basumatari, the value of the votes he received would be 
4,099 (3700 + 399 ) which is less than 4100 , the value of 
the vote received by the respondent-I Sri Saikia . 


JUDGMENT 


Shri Amrit Lal Basumatary , the respondent- 2 ip Election 
Petition No. 23 of 1989, has set up a counter claim by 
presenting a recrimination petition , or giving a notice , under 
sub - section ( 1) of section 97 of the Representation of Peoplo 
Act, 1951 that if Shri Hiteswar Saikia , the respondent- 2 
herein , had been the returned candidate and a petition had 
been presented calling in question of his election, the eloction 
of Shri Hitegwar Saikia would have beon void . 


2. The opposite party has filed an application for strjking 
out pleadings or rejecting the recrimination peition on the 
ground that the allegations are vague and , therefore , no cause 
of action has been made out . 


3. Sub - section (2 ) of section 97 provides that every notice 
under sub - section ( 1 ) shall be accompanied by the statement 
aud particulars required by section 83 in the case of an cloc 
tion petition and shall be signed and verified in the like 
manner , Section 83( 1 )(a ) provides that an election petition 
shall contain a concise statement of the material facts on 
which the petitioner, relies. Therefore, the notice of recrimi 
nation petition shall coutain material facts as provided under 
section 83 ( 1 ) (a ), 


13 . Re-issuo ( vii) , For the reasons stated above , the peti 
tioner is entitled to declaration that the election of the res 
pondent- 2 Sri Amrit Lal Bagutnatari to the Council of States 
from the State of Assam iş yold . 
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4. As reguld s the material facts, the setiled position of Such a defect. It also muy be noted that under illustration ( e ) 
1914 in that regard may be stated 

section 114 of the Indian Evidence Act, it is to be presumed 

that official acts have been regularly performed 
Matcriul facts are facts which if established would give 
the petitioner the relief asked for , The test regused 

8 . Keeping the above poyition of law in vicw , Ict me now 
to be huiswered is whether the Court can give a 

examine the case on hud. It has not been stuted in the peti 
direct verdict in favou of the election petitioner on 

tion on as to what was the article supplied (whether an unik 
the basis of facts plcuded in the petition in case the 

pen or a rubber stomp), how it could be said that there was 
returned candidate has not appeared to oppose the 

improper reception of any of those votes, how and why the 
clection petition ( See Munubhai Nandalal Ainarsey 

returning officer accepted the votes if they were marked other 
Vs. Popaual Manilni Joshi, ( 1969 ) 3 SCR 217 : AIR 

wise than with the articles supplied for the purpose ; and what 
1969 SC 734 ). 

Wcie the serial numbei of the ballot papçi , so as to make 

the opposite party understand the case he has to meet and to 
The material facts are those facts necessary to formulate 

nighe a complete cause of action. The pleading is so vaguc 
il complete cause of action . Ommission of a single 

thut it left a wide scope to the recrimination petitioner to 
muterial fuct cads to an incomplete cause of action 

adduce evidence at his convenience in respect of the article 
and the statement of claim becomes bad (see Samant supplier . In Nihal Singh yy, Ruo Birendra Singh ( 1970 ) 
VÅ. George Fernandez , AIR 1969 SC 1201), 

3 SCC 239, the Supremc Court has held : 


.. .. . . The pleading was so vague that it loſt a wide 

scopc to the appellant to adduce evidence in respect 
of a meeting at any place on any date that he found 
convenient or for which he could procure witnesses. 
The pleading, in fact , was so vague and was wanting 
in essential particulars that no cvidence should have 
been permitted by the Iligh Court on this 
point . . . " . 

(eniphasis added ) 


5 . The grounds are stated in para 2 of the recrimination 
petition or counter - claim . The other paragraphs are sub 
missions and are of furmal nature . The grounds are stated in 
para 2 in the following terms ; 
" ya ) That ninę votes were cast on ballot papers murked 

otherwise thun with the article supplied for the pur 
pose and ils such the said nine votes are required to 
be excluded from computation . Moreover, out of 
lliese nie, one ballot paper bad multiple marking 
micaning 2 in Roman from numerals And no 1st pre 
ference was indicated therein , whereas another ballot 
paper out of the aforesaid nine contained preference 
1 , 2 and 3 und even therefore both these ballot 
papers were liable to be rejected by the Returning 
Officer , who accordingly excluded the said two votes 
from computation . However , inspite of specific ob 
jection by the Respondent No. 2 and his counting 
Avent, Shri Punkaj Bora , the remaining 7 ballot papers 
werc held to be valid by the Returning Ofñcer . All 
the said 7 ballot papers contained 1st preference to 
Respondent No. 1 . The Respondent No . 2 states 
that the said 9 votes including the two votes which 
have already been rejected by the Returning Officer 
are yoid and which are therefore required to be 
excluded from computation . The reception of such 
void votes and / or improper reception of the votes 
and / or non - compliance with the provisions of the 
Constitution or of the Representation or the people 
Act. 1951 or of the Rules and Orders made there 
under will have ruterilly affected the result of the 
olcction in so far as if concerny Respondent No. 1 , 
if the said Respondent No. 1 would have been dec 
lored as elected . 


Therefore, the above principle laid down by the Supremo 
Cout is attracted and the recrimination petition is liable to 
be rejected . In the result, the colinter claim , or the secrimini 
tion petition is rejected . 

9 . The next cuestion which arisey for consideration is 
whether the election petitioner is entitled to claim a declara 
tion under which 101 of the Act that the respondent - 1 Sri 
Hite wor Saikia has been duly elccted. It has already teen 
concluded that Sri Hiteswar Saikin received majority of 
votes , that is, more Rist preference valid votes than the 
counter petitioner respondent -2 Sri Amrit Lal Basumatari. 
But my learned predecessor hus, while dealing with the issue 
( iii), decided that, in view of the provisions under sections 
82( a ), 98 ( c ) and 101 of the Act, in an election petition filed 
hy an elector, he cannot claim declaration that any other 
candidate has been duly elected , yiz " to seck declaration of 
this type at hand the petitioner must have heen himaclf 2 
candidate " . Decision in Nag Ral Vs . R K . Birla , AIR 1969 
Roj 245 was relied on 


6 . Mr. Sen , the learned counsel for the respondent — 2 has 
contendel that thc allegations made in para 2 are vague, or 
that the allegations lack in material facts which would formu 
late a complete cause of action . Before dealing with the rival 
contentions it may be mentioned here that two ballot papers 
which have been rejected by the returning officer out of nine 
has been challenged in the Election Petition no . 23 of 1989 . 
The matter has been dealt with in the election petition . 


10 . Mr.: Sen , the learned counsel for the election petitioner 
has contended that the decision is inconsistent with or ahli 
vious of, the provisions under section 82(a ) 98 (c ) und 101. 
Mr. Sen has submitted that section 81 itself makes it clear 
that in an election pctition filed hy an elector, le con 
Claim declaration under section 101 that any other candidate , 
cther than the returned candidate has been duly elected. 
The reason is simple , 17der section 81 an elector can file 
an election netition on any of the grounds specified under 
sections 10011) and 101 calling in question the election of 
the returned condidate , and section 101 relates to the relict 
for dccluration that any other candidate , other than the 
returned candidate , has been duly elected on any of the 
grounds stated thereinder. Mr Sen has further submitted 

that the expression " he himself " appearing in section 82(a ) 
, and the word " petitioner " lised in sections 98 ( c ) and 101 of 

the Act are only relevant when the election netition is filed 
by a candidate for the following reasons . The associated 
words " any other candidute " emploved under section 82 ( a ) 
andt 9800 ) and " such other candidats " used under section 101 
of the Act clearly indicate that, in an cléction petition filed 

ty in clector, he can plso claim declaration under section 101 
. Wiat “ any other cindidate " has heen duly elected . 


7 . The main pround of attack of the election of Sri Saikia 
the respondent - herein is that the figure on the ballot 
papers was marked otherwise than with the article supplied 
for the purpose and therefore , those ballot papers were to 
be rejected . Rule 73( 2 ) (e ) of the Conduct of Elections Rules, 
1961 provides that a ballot paper shall be invalid on which 
there is any figure marked otherwise than with the article 
surplicd for the purpose . The second proviso thereto reads : 
" Provided further that where the returning officer atisfied 
that any such deffect as is mentioned in this clause has been 
caused by any mistake or failure on the part of a presiding 
officer or polling oflcer . thic ballot paper shall not be rejected . 
merely on the ground of such defect" . Therefore , if there is 
any defect. namely figure marked otherwise than with the 
article supplied for the purpose , the ballot paper will not be 

Toiected if the Icturning oʻlcer is satisfied that such defect has 
: been caused by any mistake or failure on the part of a 

presiding officer or polling officer , merely on the ground of 
3201 GI/ 90. 


11. The quicstion which therefore, arises for consideration 
is , in the same proceeding. I as a successor con ignore the 
Anding on the issue os review the order , cven , if I um inclined 
to come a contrary finding. I am . however, not expressing 
mny oninion aloittle res. iudicat or review hv the Court 
cun motu in such a situation as one thing is clear that a 
decision por incuriam can be ignored. 
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12 . In respect of the decision per incuriam , in Duke Vy . ut the above quoted passage of the decision of the Sup en : 
Relance Systems Ltd . (1987 ) 2 ALL ER 858, it has been court in Kamaraja s case ( AIR 1958 SC 587 ), observed : 
oliseried : 

" Tliere is no doubt that these observations assure the 
.. .. .the cloctrine of per incuriam only applies where 

competence of an elector to claim an additional 
another division ot this court has reached a deci. 

declaration that. .. .. . any other candidate be declared 
sion in the absence of knowledge of a decision 

dily elected .” 
binding on it or a statute , and that in either case 18. For the reasons stated above , the election petitioner is 
it has to be shown that, had the court had this 

cntitled to the declaration that the respondent-2 herein . 
inaterial. It must have reached a contrary decision . Sri Hiteswar Saikia 10 have been duly elected to the Council 
That is per incuriam . I do not understand the duct 

of States from the State of Assam . It may be stated ihat , in 
rine to extend to a case where , if different argu 

the election petition , the election of the counter- petitioner 
ments had been placed before it or if different 

Sri Amrit Lal Basumatari to the Council States from the State 
naterial had been placed before it , it might have 

of Assam has been set aside, and it has also been concluded 
leached a different conclusion ." 

that Sri Hiteswar Sailia received a majority of valid votes. 
13. In AR Antulay Vs R . S . Nayak , ( 1988 ) 2 SCC 602 . 

19 . In the result , it is declared that Sri Hiteswar Saikia . 
it has been lield ; 

the respondent - - 2 lierein , has been duly elected to the Cconcil 
" Per incuriam are those decisions given in ignorance 

if States (Rajya Sabha) from the State of Assam . 
or foregetfulness of some inconsistent statutory pro 
Vision or of some authority binding on the court 

With the said observation and direction, the petition is 
concerned , so that in such cases some part of the 

risposed of with costs of Rs. 500 to be paid by Sri Amrit Lal 
decision or some step in the reasoning on which 

Basumatari. 
\ it is based , is found , on that account to be de 

Sd - 
monstrably wrong. " 

R . K . MANISANA , Judge . 
14 . The decisions in the above cited cases show that the 

[No. 82 / AS-RS /23 /89 - 90 ] 
doctrine of per incuriam applies where a Court has reached 

C . R . BRAHMAM , Under Secy . 
a decision in the absence of knowledge of a decision tinding 
uron it or a statule , and that in either case it has been 
shown that, had the Court had this material, it must have 

of fact, 27 Fafat , 1990 
reached a contrary decision . However, the doctrine of rer 
incuriani will not extend to a case where if different argu 

1. 7 . 88- 10 ; safarfema ufaftica , 1951 
nient had been placed before it , it might have reached a 
different conclusion . This is not per incuriam . In Antulay s 

( 1951 FT 43 ) TT TOT 106 TATTO , företan 
case it has also been held that if in a decision has been TTTTTT 1990 at forafga # off # . 24 # 357 FIT TOTT TTT 
given per incuriam , the Court can ignore it and the doctrine 
of per incuriam is applicable in the same proceedings , 

717973. , TETTE, arte 27- 8 - 1990 i fruita 
15 . At this stage it would be helpful to refer to a decision एतदद्वारा प्रकाशित करता है । 
of the Supreme Court in K . Kamaraja Nadar Vs Kunju , 
AIR 1958 SC 687 . In that case , the Supreme Court has 
held : 

a . 82/3 . 9 . - 1. 9 . / 24 90 ( 70 ) ] 
“ An election petition calling in question any election 

आदेश से , 
can be presented by any candidate at such election 

राम किशन , अवर सचिव 
or any elector on one or more of the grounds 
specified in Ss. 100 ( i) and 101 to the Election Com 
mission (now High Court ) and a petitioner in addi 

New Delhi, the 27th November, 1990 
tion to calling in question the election of the re 
turned candidate or candidates may further claim 

O . N . 88 .- - In pursuance of Section 106 of the Represen 
a declaration tiat he himself or any other candidate tation of the People Act. 1951 (43 of 1951), the Election 
has been duly elected . Where the petitioner claims Commission hereby publishes the judgement dated the 27th 
such further declaration , he must join as respondents 

August, 1990 of the High Court of Judicature , Lucknow 
tr« his petition all the contesting candidates other Bench , Lucknow , in Flection Petition No. 24 of 1990. 
than the petitioner and also any other candidate 
against whom allegations of any corrupt practices 

LUCKNOW 
are made in the petition . The words “ other than 
the petitioner ” are meant to exclude the netitioner 
when he happens io he one of the contesting candi 

Reserved Order 
dates who has been defeated at the nolls and would 

C.M . Appn . No. 74(E )-96 
not apply where the petition is filed for instance 
by an elector. Ar elector filing such a petition 

and 
would have to join all the contesting candidates .. . " 
( The words within brackets supplied ). 

C .M . Appn . No . 100 (E )-90 
16 . The decision of the Supreme Court above clearly 

In re : 
indicates that any pctitioner , either a candidate or an elec 
tor, in plection reiition can claim the relief under section 

Election Petition No. 24 of 1990 
101 of the Act for declaration of election of the retuned 
candidate to he void and also claim that any other candidate 

Pati Rakhan alias P . L . Premi. 

Petitioner. 
to have heen duly elected . This decision is binding on us . 

Vs, 
But this decision was not brought to the notice of my learned 
predecessor. Had this decision heen brought to the rovice 
of my learnel predecessor would have come to a different Chanı Ram & others 

...O . Ps. 
conclusion . In that view of the matter , the decision is rer 

Hon ble S. N . Sahay , J .-- "These are the applications by the 
incuriant and it therefore . can he ignored . This heing the 

petitioner for condoning delay in filing the election petition . 
position leaning the decision of the Supreme Court in K . 

The petitioner claims to be an elector in Hardoi Lok Sabha 
Kamaraia Nadar (supra ) in view and having regard to the 
eulomission Mr. Ser in an election retition an elector can 

Constituency . A bye - election was held for Lok Sabha in the 

said constituency on 27th February, 1990 . The result was 
cinim declaration under section 101 of the Act any other 

declared on 28th February , 1990 . Opposite party No . 1 Chand 
candidate to have heen elected . 

Ram was declared elected as member of the Lok Sabha in 
17. It may be noted here that in Nag Rai (AIR 1969 the said bye -election . The Election Petition has been filed 
Raj 245 ), which has been relied on by my learned predeces by the petitioner for setting aside the election of opposite 
sor, the Rajasthan High Court has . after extracting apart party No. 1 and for other reliefs. 
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The office report dated 24th April , 1990 shows that the 
time for filing the Election Petition was upto 14th April, 

in Chandriha Prasad Tripathi vs. Shiy Prasarl Chaupun ia 
1990 and the Election Petition tils filed beyond time by 10 

and others, 1959 , Volume XXI, Election Law Reports , 172 : 
days as on 24th April, 1990 . The petitioner has moved 2 

their Lordships of the Supreme Court hold thai Section 117 ( 3 ) 
applications for condonation of delay . The first application is 

of the abovenientioned Act should not be strictly or techni 
C . M , Appn . No. 74 ( E ) - 90 . In this application the petitioner 

cally construed that whenever it is shown that there has 
has alleged that the Election petition was ready on 11th 

been a substantial compliance with its requirements , the 

Llection Tribunal should not sismiss the Election Petition 
April , 1990 but the petitioner could not move the petition 
in time due to lack of security money. The amount of security 

under Section 90 ( 3 ) of the Act en technical grounds. 
was deposted on 23rd April, 1990 and hence the delay of 
11 days in filing the petition may be condoned . 

The case of kesab Chandra Patwari vs . Gouri Sanhar 

Bhattacharya and others , 1952 , Volume II, Election Law 
The second application filed by the petitioner is C . Mr. Reports , 215 was decided by the Election Tribunal, Went 
Appn . No. 100 ( E )- 90 . It is alleged in this application that 

Bengal. It was held that the Elucion Tribunal can hear and 
limitation for filing the Election Fetition expired on 1411 decide the application whether ine Election Petition referred 
April, 1990 . However , 13th , 14th and 151 April , 1990 werd 

to it is time barred and whether the pctitioner was preventeci 
continuous Holidays. The Election Petition was submitted by sufficient cause from presenting it within lime. Even 
before the filing branch of the Court on 12th April , 1991 though the Election Commission had condoned the delay in 
and the same was thrown away by the branch officials of the presenting the petition . 
Registree . The Court officials did not allow the petitioner to 
move application ( Annexure - A ) before the Court for granting 
25 days time to deposit the security amount under Section 

The petitioner has next relied on the case of S . Khader 
117( 1 ) of the Representation of People Act. This resulted 

Sheriff 1 s . Election Tribunal, Veilore and others, reportcu 
in the process to arrange the security for costs and arrange 

in Election Law Reports, Volume VII. page 471, This case 
for the security money and the Election Petition was tiled on 

was decided by the Madras Iligh Court. It took the view 
24th April , 1990 after deposting the security amount 

that the Election Commission tas jurisdiction to excuse 

on 
23rd April, 1990 . 

delay in presentation of an Election Petition , either suo motu 

or on the application of the periuioner and that the Election 
The petitioner has appeared in rcrson and argued this cast 

Tribunal has power to hear the objections of the respon 
himself. The first mentioned application has been novel 

dents ani to vacate the order of the Election Commission 
under Section 151 C . P . C . The second application has been 

and dismiss the petition if it is of opinion that there was 
moved under Order VI. Rule 17 read with Section 151 C . P . C . no sufficient cause for excusing the delay . This case was 
No applicaion has been moved under Section 5 Limitation 

decided under the old provisions of the proviso 10 Section 
Act. However , assuming that the applications filed by the 

85 and Section 80 ( 4 ) of the aforemeniicned Act. 
petitioner are maintainable , it will appeal that the only ground 
on which the petitioner has applied for condonation of delay 

All the abovcmentioned cases are distinguishable and are 
is that he could not arrange amount of the security money 

not applicable to the facts of ihe present case . Even if the 
before 23rd April, 1990 . It was the personal affair and 

words sufficient cause are given a liberal constiuction as 
duty of the petitioner to make arrangements for the deposit 

envisaged in the case of Dinahaidh :i Sahu , cited above , it 
of the security aniount well within time so that there might 

will be found that the petitioner has not made out a case for 
have been no delay in the filing of the Election Petition . In 

condonation of delay. The petitioner s case has alicady been 
the absence of any reason given by the petitioner as to why 

examined on facts and has been found that the petitioner 
he could not make any arrangement for security money, hc 

has failed to establish that there was no negligence or inaction 
is not entitled to any indulgence bcing shown to him . The 

on his part or that he was prevented by any sufficient cause 
niere statement that no arrangement could be made for 

tron making arrangement for the deposit of security money 
deposit of security amount carlicr , cannot be regarded as 

and filing the Election Petition within time, 
suificient cause or cxercise of inherent power for condonation 
of delay . 

In the result the applications of the petitioner referred to 
copy of a 

above , are rejected and the Election Petition is dismissed 
"The petitioner has referred to the photostat 

as tire barred , 
receipt (Annexure- B ) which is nown to have been given by 

Sd / 
the Additional Registrar of this Cout. This receipt contains 

(S . N . SAHIY ) 
the woids " File of EP. Mr. P . L . Premi received " . It does 
1ot bear any date . It does not estixhlish the fact that the 

27- 8 - 1990 . 
Election Petition was filed by the petitioner on 12th April, 

INo. 82 -UP -HP /24 / 90 (LKW ] 
1990 . It does not stand to reason why the Court officials 

By Order , 
would throw away the Election Petition if it was filed on 

RAM KISHAN , Under Secy . 
12th April , 1990 and would not allow the petitioner to move 
the application ( Annexure - A ) before the Court. In that 

78f4777, 27 7927, 1990 
application there is a prayer for 25 days time to make 
the security deposit. The petitioner admittedly had no means 

1. 9 . 89 ; - - faatan TITTTT 1990) # 7 fafant 
to deposit the security amount on 12th April , 1990 . He has 
not explained the circumstances taking place between 12th 

अर्जी सं . 1 में केरल उच्च न्यायालय , परनाकुलम के तारीख 
and 23rd April, 1990 . Therefore , even if the allegations made 

13-7 - 1990 foie get it sfafafuta ufafaye , 
by the petitioner are for the sakc of arguments taken to be 
correct, they did not help the petitioner in any way. 

1951BENTIT 106 # ATT Ä 99 TT # 7for7 
The petitioner has referred to certain authorities which 

0771 
may now be discussed . In Dinabandhil Sahu vs . Judumoni 
Mangarai and others , 1954 , Volume IX , Election Law Re 

12 . 82/86724TT . 17 ./ 1/90 ] 
ports, 485 it was held by their lordships of the Supreme 
Court that the proviso to Section 85 of the Representation 

TIGT IT , 
of People Act, 1951 does not contemplate a formal applica 
tion for condonation of delay , or the Election Commission 

or the 

F . ITT . 191 , 1977 
giving to the respondent notice of the application 
holding of an enquiry as to the sufficicncy of the grounds in 
his presence. It is open to the Election Conmission to con 

New Delhi, the 271) November , 1990) 
done the delay suo motu if it is satisfied that there was 
sufficient cause for the delay , it may be mentioned that 

ON $ 9 , - - 11 fulance of Section 106 of the Represen 

Election 

tation of the People Act, 1951 ( 43 of 1951) the 
the proviso to Section 85 was that if a person making the 
pelition satisfies the Flection Commission that the sufficient 

Commission hereby publishes the judgement of the High 
causc exist for his failure to presont the petition within the 

Co ! t of Kerala at Ernakulam dated 13 - 7 - 1990 in Election 
period prescribed therefor, the Electiun Commission may in 

Petition No. 1 of 1990 . 
its discretion condone such delay . 
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IN THE HIGH COURT OF KERALA AT ERNAKULAM dal s I lgarding thic alleged corrupt practices, the pleadings alo 

liable to be struck out. The preliminary objection was noulu 
PRESENT : 

and this couit by order datca 18 June, 1990 held ihal thic 
The Honou avlu Mr. Justice K , G . Balakrishnan . 

allcgaliuns in paragraphs 8 10 JŲ except 19 , 21, 22 und 23 

urç ilable to be struck out. So , at prerent we are concelneu 
Fadily , the 13th July , 1990 / 22nd Ashadha , 1912 

with the averments used in paragrap is 19 , 21, 22 and 23 , 
llection Petition No . 1 of 1990 

2 . In paragraph ly of the petition the petitioner contended 
Petitioner : - - 

that as per le mal result sheet ofthe Hondurg L . A . segment 

The petitioner sccuico 57 , 342 votes and the lespondent secur 
1, Ramu Rui, ycd 58 years, son of A . Subhayya Rai, Post : 

ed only 30 ,037 votes, But by manipulation in form No . 20 
Ichilumpudi, Vu : kuubla , kasaragod laluk and District. 

Idilli , the first respondent was shown to have secured 
By Adv . M /s, P . V . Madhavan Nambiar, i 

59, 937 voles (which is in excess of 9900 votes ) whercas the 
Rosamma John and 

peutioner was shown as having secured 57, 342 votes from 
C . S . Rannuthun , 

thc Husdury L A . scgnient. Therefore , the petitioner alleges 

that correc entries bave not beci made in the linul result 
Respondents : 

shect. 
1. M . Ramanna kill, Advocate , near Sreekrishna Talkies, 3 . La paragraplı 21 of the petition the petitioner contended 
Madhu Koad , P . O . Kasaragod. 

that in pulling station No, 7 / 86 of Payyannur LA segment 
2 . P . M . Aboobacker, P .O . M . Holise , Kallingal P .O ., the ballot papers to be found in the ballot bux is shown it s 
Pallikkere. 

980. However, in the final result slicet the ligure shown is 
3. E . K . Abdul Rahiman , Padannakkad House 1 , 0 ,, 

920 . It was also alleged Uial the presiding utlicers hcpt with 

them more than 50 signed bullot papers at a time. 
Padannahkaa , Hosdrug Taluk. 
4 . Aysha Mallath , Muliyar Village, P . O . Mulyar, 

4 . In paragraph 22 vf the petition it is alleged that in 
Kasarugod District . 

polling station No. 4 of Kasaragod L . A segment the number 

of total ballot papers used was 975 and the ballot papers 
5 . Nwayana Palau Yuldav, House No . 396 , Palari Houes , 

received by the polling station were also 975. But in the 
P . O . Olayambadyvazlii , M . M . Bazar -670306 . 

final result sheet it was shown that the total ballot papeis 
6 . K . T. Padmanubhan , New House , P .O . Vidyanagar , received in the polling station are 1260 . This is also a later 
Kasaragod District. 

manipulation , 
7 . C . K . Padmanabhan , B .J.P . Office , Karandukkad , P .U . 5 . In paragraph 23 thc petitioner contended that in several 
Kasaragod. 

rolling booths the votes found in the ballot boxes were more 

than the actual votes pollcd. In polling booth No . 37 of 
8 . A . Purushan , Avikkul House , Ajaqur P . O ., Kunhanpad , 

Payyannur L . A . segment the total number of votes pulled 
Hosdury Taluk. 

was 663. However , 673 votes were counted . In polling stal 
9. Moideenkunni, Nakleje Manzil , P. O . Perdala , Pin tion Nos. 32 , 57 , 102 , 110 and 43 of Payyannur segment 
670551. 

and in booth Nus. 131, 118 , 103, 43 , 84 , 34 , 75 , 23, 19 and 
10 . T. M . Sebastian , Thekhil House , Kavyathudula P . O . 

17 of Hoscurg segment there were excess or shortage in 

the number of votes , and in booth No. 9 of Hoxdurg segment 
Thayaneri, Via . Cherupuzha -670511 , 

there was shortage of ballot papers and according to the 
11. Simon M . Jose , Medona , Pallikkere, P .O . Thevam , petitioner this way due to the manipulation 
Pin -670301, 

6 . The first respondent contested the proceedinys . Except 
By Advs. M / s. M . K . Damodaran and M . P . Prabhunan 

the preliminary objection the first respondent has not filed 
dhan . 

any written statement. The learned counsel for the first res 

pondent contended that after the striking out of paragraphs 
This Election Petition having been finally heard on 11- 7- 90 , 

8 to 30 except 19 , 21 , 22 and 23 , the petition itself is not 
The Court on 13 - 7 -1990 delivered the following : - . 

maintaipable . The following issues were formulated for con 
K . G . BALAKRISHNAN , J . 

sideration : 
T , 1 No. 1 of 1990 

" ( 1 ) Whether the election petition as flow stands , i.c . 

after striking out paragraphs 8 to 30 excluding para 
JUDGMENT 

graphs 19 , 21, 22 and 23 , as such is maintainable ? 
l lic petitanet had contested the general clocilen to ins 

( 2 ) Whether the allegations contained in paragraph 19 of 
House of thic conle (Lok Sabha ) held on 22 - 11 - 1989 fron , 

the election petition are true ? 
No. 1 Kasaragod Parliamentary Constituency as a candidate 
of the Indian National Congress (Indira ) Party , which was u 

( 3 ) Whether the averments made in paragraphs 21, 22 
constituet of the United Denrocratic Front, The United 

und 23 are true ? If the allegations made in paril 
Democratic Front consisted of several other parties . The 

graphs 21 . 22 and 23 are truc, whether they have 
first respondet Wis candidate supported by the Communist 

materially affecled the result of the election ? 
Party of India (Marxisi) and this party was a constituent 
of thic Left Democratic Front. Thc No. 1 Kasaragod Pat 

(4 ) Whether it prayer for recounting is nccessury to be 
liamentary Constituency consisted of 7 legislative assembly 

incorporated in the election petition itself to grant 
segments. They are Manjesvir, Kisas : god . Uduma, Hosdurg , 

such a reljef ? Whether recounting he ordered in 
Thrikkarippur , Payyannur and Taliparamba. Polling in all 

the facts and circumstances of the case ? 
there L.. A . Segments took place on 22 - 11 - 1989. The counting 

( 5 ) Whether the election of the returned candidate is 
of votes started on 26 - 11 - 89 and the result of the election 
was declared on 27- 11-89. Oil of 7 ,91, 296 votes polled 

liable to be declared void ? 
hc petitioner secured 3 , 57 , 177 votes and the first respondent 

(6 ) Whether the applicant in cntitled to be declared 
sccured 3 .58 ,723 votes . Thus, the first respondent wiis declared 

elected ? 
as duly clected by a margin of 1546 votes . The petitioncr 
Alleges that he had a fair chancc of winning the election 

(7 ) To what other relief, if any , the applicant is an 
and he would contend that there were serious irregularities 

titled ? 
in conducting the election and that the first respondent 
resorted to various corrupt practices and this hud materially 

( 8 ) What is the order os to crists ?" 
affected the result of the clection . Several allegationg are 
enumerated in the petition and the first respondent raised a On the petitioner s side PWs 1 to 8 were examined and 
preliminary objection contending that the allegations con Fxts. Pi to P14 were marked . On the side of the respon 
taived in the cleclio : petition are vagic and inaccurnte and clents Die Girst respondent was crimined as RW1 and Exte 
as thic petitioner did not furnish sufficient and full particu R1 series were inarked . 
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7. Issue No. 1 . - - Tho counsel for the respondents cupicnd 
cu that the present election pclition is not mundiable for 
me reason that the averments in the petition do not uun 
sulule any of the grounds mentioned in section 10 of 1110 
Representation of l op. Act , 1991, ID the cle - n pull 
tion Six Teliets have bcen played for by the fculionel . 
Uhur Kelet No . I the petitioner seeks to declare the list 
Teypondents election us void and under relict Nu , 2 0110 
petuoner Suchy to declare luat ho be declared as the Juny 
Cievied vandidalc und in Telici No . 3 10 6 thc pulitioner il 
lucl included the various grounds for votanding the brot 
two rcuels , li hus vcen slated nder relief No. 3 thut this 
Court should hold that the proceulics Quopted by the l 
turne villers and the polling ollicers are illegul and 110 
lative of the orders Insuled by the Election commission of 
India and the guidelines and provisions of law on the SLO - 
jout and llicrcioro inc result is vitialcu . Under Section 
100 ( 1 ) ( d ) any non - coinpliance with the proVISTOjl of the 
Lunstitution or of the Act or Rules or Viders made under 
ihc Act is a ground for declaring the election Vod, Flow 
eve , il le foulainy ollicers or the polling Ollicces viola . cz 
any 01 the orders or guidelines issucu by the Election con 
M S101 that is not a ground under section 100 ( 1 ) ( u ) ( iv ) [:) 

vlarc an clection to bc void . Reliets stated as 4 and ) 
also related to some of the picadings which werc struck out 
ly this Court . Even though the petitioner has nuentioneu 
vesc maders is ielies in the petition , the allegations in 
parayupos 19 , 21, 22 and 23 Ale sufficient to give rise to a 
Causc 01 action and Licrefore bold that the petition is 
Sunl is manlamable . Sve number 1 is found accordingly . 


the scrutiny and opening of the ballot boxes for thic pul 
posc of cuunung. Before any ballot box is opend it a 
counting table , the counting ilgeot prescat at ut tulile 
shall be allowed to inspect the paper seal or such otici seul 
us iniyot have been aMixed thercon and to satisfy themselves 
that it is intact. The returning officer shall satisły himself 
Tilf none of the ballot boxes hus in luct beca lumpered with , 
Rule 56 deals with the manner in which counting is to be 
done und Kule 561 ) says that after the counting of all ballut 
papers contained in all the ballot boxcs liscd at the polliny 

lation has been completed , thc counting supervisor shall fill 
in and sign Part- 1 Result of Counting, in Form 16 , which 
shall also be signed by the retuu oing officer and the relurning 
Officer shall make the entries in a result sheet in form No, 20 
and announce the particulars . From Rule 45 it is clear that 
the agent of the candidate will get the particulars of the total 
bullot papares received and the total ballot paprs unused and 
ulso the number of ballot fuper , if any, cancelled Forn 10 
Part I will also show that number uf tendeied ballot papers . 
ledi 5 in form 16 part I will also show the total number of 
ballot puper tu bc found in the ballot bux Form 16 Part 
JI is to be filled up at the time of counting and Rule 5617 ) 
states that the counting supervisor shall fill in part I of 
forni 16 and the saine shall be signed by the counting super 
visor us well as the relurning officer. From the entries in 
formi 16 Part II the counting agent of the candidate would 
be in a position to know the number of votes secured by 
each candidate and also the total number of 
ballot papers rejected . If any discrepancy was noticcu between 
the total number of votes polled and the total number of 
votes counted , that also will be entered in furm 16 part ll . 
It is the duty of the counting agent to get form 16 Part II 
signed by the counting supervisor is well as the returning 
ollicer. The contention of the petitioner is that his counting 
igent did not get form 16 part Il duty signed by ibe countnig 
supervisor and the Assistant Returning Officer, There is no 
Cung that the petitioner has crer filed any objection before 
the Assistant Returning Officer regarding the non -observace 
of Rule 56 ( 7 )( a ) of the Conduct of Election Rules , 1961, 
Dat fuct is not specifically mentioned while narrating the 
ground in paragraph 19 of the petition . The Rules relating 
to polling and counting would clearly show that the agent of 
The petitioner would have been in a position to show that 
the first respondent secured only 50 ,037 votes from the Hosdurg 
L . A , segment. Form 16 Part II issued to the counting agent 
of the petitioner was not produced by the petitioner . Without 
producing this document the counting agents were examined 
in this case to prove the fact tlint first respondent got only 
50 ,037 votes from the Hosdury L . A . segment. There is abso 
lutely no evidence to prove thut the officers who were on 
clection luty tampered with the cntries in forn 16 and the 
figurç 50 ,037 was corrected as 59 , 937. 


8 . Issue No . 2 . - lo paragraph No . 19 of the peution it 
is alleged that the petitioner secuicd 51 , 342 votes from the 
Ilondurg L . / h. segment of the hasaragod Parliamentary con : 
Stilucary and that inc histlespondeur seu cd only 50,031 
Volcs, and because of some manipulation the ligule 50,037 
was later shown as 59 , 937 in the liqul result shoul and on 
Huis ground the election of live first respondent is to be de 
cluieu void . It is pertincut 10 note that the petitioner has 
not given the dels as to the manner in which the so 
Culled manipuluions were done by the office , The petition 
cr suply asserted that the 1st respondent secured only 
50 ,037 votes. The petitioner produced ccitata scitihed 
copies to suostuntiate these allegations. Ext. P4 is the cer 
tined copy of Form 20 lat Il alleged to have been issued 
to the petitioner . Therein it is shown that the tirst respon 
deut seculcd 30 ,037 votey from the Hosdurg L . A , segment 
of the Kasalagod Parliumentary Constituency. The otlicr 
clocunicols produced by tlic pclitioner himself woului show 
that this plea 14 incorrect and that the petitioner is try.uy 
lo build up a case out of the typographical error that crept 
in Ex, P4 certified copy. Even in the document producu 
by the petitiocr , j.e . Jixt, P4 ( a ) it is shown that the first 
respondeat secured 59,937 votes from the Hosdury LA, 
segment. The explanation of the petitioner rcgarding this is 
that the buck records were subscqucntly manipululed by 
the olllcers to suit the final figure of 59, 937 . Iwo witnesses 
were also examined to prove this fuct, One of the count 
ing agents of tho pcutioner was examined . llc deposed that 
the total number of votes secured by the first jespondent 
was announced by the Assistant Returning Oflicer and that 
he heard that the first respondent sccured only 50 ,037 votes. 
A perusal of the relevant rules regarding polling and count 
ing clearly show that this sort of mistake would not have 
happened and if so happened the counting agents of the 
pctitioner could have very well noticed ihe discrepancy, Rulc 
44 of the Conduct of Elections Rules, 1961 deals witñ 14 
manner in which sealing of ballot papers is to be donc 
after the poll. Ilie sealing of the bullot box is done in the 
presence of the polling agents of the respcctive Candidates . 
The polling agent can allix his scal. The polling ugent also 
will be allowed to inspect cach of these boxes, Rule 45 
says that the presiding ollicer shall at the close of the poll 
prepare a ballot paper account in ſom 16 and enclosed it 
in a yeparate cover with tlic words " Ballot Paper Account" 
superscrihed thereon . Rulo 45 ( 2 ) says that the presiding 
officer shall furnish to every polling agent present at the 
close of the poll a truc copy of their hullot paper account 
alter obruining a receipt from the sail polling agent ind 
he shall also altest it as a truc copy. Rule 35 deals with 


NA The lil st respondent has produced a list of voles secuicd 
hy him from cuch polling booth in Hosdurg segement. The 
entrics given therein tally with the entrics mentioned in the 
Cirulied copies produced by tho petitioner . The petitioner 
could not prove that any of these cntries is wrong and that 
the first respondent secured only lesser number of votes than 
what has been shown therein The petitioner has not mentioned 
as to the manner in which the alleged tampering of figure is 
done. It is not mentioned as to how did the petitioner come to 
know of the alleged toppering of figures. It is important to 
note that even though he filed a petition for recounting before 
lhe returning officer , this was not mentioned as a ground for 
recolinting. The counsel for the first respondent pointed out 
that this mistake is fuund only in the certified copies produced 
by the petitioner and the certified copy issued to the first 
iespondent does not contain any such mistake. The genuineness 
of the certified copy produced by the petitioner was challenged 
ty the respondents. In spite of that fact, the petitioner has not 
sumioned the original document and the petitioner has also 
not cared to summon the returning officer as a witness, After 
filing the electon petition the pititioner had taken out yummons 
to produce the entire records relating to the election . There 
after the first respondent filed a preliminary objection and at 
that point of time it was suggested by the court that the reti 
tioner can take further steps at a later stage for the produc 
Lion of the records. Therefter the petitioner did not take 
any stres even when the genuineness of Ent. P4 series was 
challenged by the respondents. There is nothing in evi 
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ochce to show that the entries in tuim 10 in respect vf the 
Tole , sçcured by the first respondent from livsduig begaient 
MC teringereu witn . There is also ny evidence to show that 
the first respondent secured only 0 ,037 votes, so , there was 
no improper reception , 1erusul or rejection of any vole and 
bicie was non -compliance of any of the provisions of the 
Constillion or of the Act. Therefore . I hold that the allega 

10 ?) contained in paragraph 19 of the petition are not true 
and the election of thc host ispondent is not liable to be 
declarcd void . 

9 . Issuc No. 3 . In paragraphs 21 , 22 and 23 of the election 
Delilion the pelilioner hats pomiedt olll celluin regularities , 
111 sile Cuscs at the time of conting there was imissing of 
Totes and the total number of votes counted was less than 
the nuuber of votc pulleu . Une instance has been mentioned 
M fuiagraph 23 of lune petition . It is mentioned that in booli 
Nu, 3y of l ayyannar segment 666 votes alone were policu . 
But at the tune of counling it was found that there were 
613 votes . Thus it is seen that 7 votes were found excess of 
the total number of voics polled . The petitioner has 1101 
Llveri ed in the petition that this was as a result of the mul 
practice done by the first respondent. It is also not specutically 

Veiled that this excess number of 7 voles has materially 
aftuced the result of the cleclun , The first respondent while 
giving evidence explained that on his enquiry he came to 
know that the presiding ofliccr put 7 tendered votes into 
1hc bullot box without hceping the same in a separate cover 
JN cny saged under the Rules . Under Rule 4214 ) the presiding 
olilcer, instcud of putting the tendclcul ballot paper into the 
bulon hox shall place it in a cover specially kept for the 
purpose and the dumber of tendered voley also should be 
separately shown in furm 16 part 1. This is one possibility of 
the excess minber of votes being found in the ballot box , 
Any way the petitione has no case that this was a corrupt 
practice dune al llic beliest of the first respondent and it has 
materially affected the result of the election . 

10 . In paragraph 21 and 22 the petitioner has mentioned 
sume instances where some votes were found missing. The 
lixt submitted by the petitioner would sbow that there wele 
csily very few instances . One leuson that could be attribuled 
In this discrepancy is that some voters might have taken the 
tullot papers out of the polling booth without the same 
being cast in the ballot box. There is no averment or cvi 
dence to the cllect that this has materially affected the rosult 
of the election , 

11 Eight witnesses were examined on the wide of the 
petitioner . PWs 3 , 4 , 7 and 8 spoke about thç various dis 
ciepancies found in respect of the number of votes counted 
ind the number of votes pollcd . PW3 stated that in rolling 
Toth No . 43 of Payyannu L . A . segnient , as per the ballot 
paper account 966 ballot papers were to be found in the 
ballot box but at the tiine of counting 969 votes were found 
1) the ballot bux. Ext. P7 (f ) is Pan -l of Form 16 produced 
by the petitioner , in respect of polling booth No . 43 of 
Payyulmur J., scgncit. Ext. P7( f ) shows that the ballot papers 
lu bo found in the ballot box are 966 It is not known as to 
how many votes were counted in respect of polling bouth 
No. 43 , PW3 woull contend that he was not served with 
Part. Il of Form 16 . 

12 . PW7 was a counting agent of the petitioner in the 
counting station of Puyyaunur L A . segment and he deposed 
that there were cxcess of 3 votos froni polling Bouth No. 43 
of Payyanur L . A . scurent. [ xcept the oral testimony of PW 
3 and 7 no corresponding document is produced in this regard . 
It is not known as to what was the total number of voics 
colated . The petitioner should have summoned the orignal 
records to show that there were excess of votes . The petitioner 
has also not cared to produce original Form 16 Part- II to 
Show at 1cast that there were excess number. Therefore , the 
evidence of PWs. 3 and 7 alone is not sufficient to hold 
what there was discrepancy hetween the number of votes 
Folled and the number of volcs counted. 

13 PW4 is stated to be a counting agent of the petitioner . 
Ilc dcposed that itt the time of counting of votes from 
Payyannur l.. A . segment he was present and 793 votes ivere 
counted from both No. 32 of Payyannur LA segment. 
According to this witness there should have heen 798 Volg 
and 5 voies were missing . The relevant Hum 16 Parts J and II 
are 110t produced by the petitioner . The petitioner has also 
not wed to produce the original documents before the 


Reclining Hicor to prove that liom polling booth No . 32 vf 
tayyunnur L . A . segment, 793 votes werc counted whereus it 
should have been 198 Volcs , As le rulevallal documents are 
Hot produced , it 15 not possible to rely on the oral testiinony 
o I W4 to hold that there was discrepancy . 

14 . PW8 was it Colnung agent in the Puyyannur L . A 
segment. In llie chict cxmalnution he claimed that he was 
the counting agent of the petitioner but in the re -examiatton 
be mitted that he was the counting agent of the 5th les 
pondent. PW8 deposed that at the time of counting he had 
Tartu un objection that in respect of booth Nos . 102 und 110 
vi Payyannur L . A . segment the total number of votes pollcd 
will not lallying with the total number of voics found in the 
balloy box and that he demanded a recunting , PW8 las no 
case that he luled written petition for recounting . The count 
jny olllccr told PW8 that he should file a petition belore the 
Ruturing Ollicer , But, he did not file any such petition 
Ilie evidence of PW8 cannot be accepted to hold that there 
wcie jrregularities in the counting 

15 . The petitioner has produced various documents ranging 
from Exts, Pl to P14 . Many of these documents are not 
satisfactorily proved by examining competent witnesses. The 
Fictitioner has produced only Parl - [ of Form 16 . The various 
counting agents wlis leccived Part-l of Form 16 Wiele not 
Contined . The petitionic has not summoned the original tu 
prure that there were discrepencies betweco the number of 
votos pulled and the number of votes counted . The documents 
produced by the retiiioner ne inadequate and no relince can 
be placed on these documents. The certificd copics produced 
ty the petitioner adnultcdly contain wrong entries and the 
correctness of these entrics way challenged by the 1st ses 
pondent. It was the city of the petitioner to summon thic 
originals to prove his case . Thercfore , I hold that the aver 
ments i paragraphs 21, 22 and 23 ale not proved and the 
fctitioner failed lo ctablish that the result of the election 
wäs mutcuially affected . 

16 . Issue No. 4 The Icrucd counsel for the 1st respondent 
pointed out that the petitioner has not specifically prayed fur 
recounung of voter and , therefore , such a prayer cannot be 
entertained . The petitioner s counsel submitted that it is not 
necessary that the prayer for recounting should be stated in 
the petition as it is only an uncillary relief, Section 98 of the 
Reprcscnation of the People Act, 1951 says that : 
" At the conclusion of the trial of an election petition 

the High Court shall make an order, 


(a ) dismissing the election petition ; or 
(b ) declaring the election of all or any of the re 

turned candidates to be vold ; or 
1 ) declaring the clection of all or any of the returned 

candidac 10 te void and the petitioner er any 
other candidate to have been vuly elccted " . 


The prayer for recounting is only an ancillary relief and 
this need not be specifically incntioned in the clection peti 
tion . However thic Section by : dducing sutisfactory cviderice 
must establish to prove that there are grounds for ordering 
recounting 


17 . The Suppcmc Court in various decisions has suc 
cinctly held that the recounting could be allowed only under 
cxceptional circumstances, in Bhubli v . Shco Govind 
( 1975 S . C . R . 202 ) the Suprenic Court helt that the follow 
ing conditions alc imperative before & Court can grant 
inspection or sample inspection of the ballot papers : 


" ( 1 ) That it is important lo milan the secrecy of 

the ballot which is sucresanct and should 001 he 
Allowed to he violated on frivolous , luguc and 
indefinite allegations ; 


( 2 ) That before inspection is allowed . the allegations 

made against the elected candidate must be clear 
and specific and must lic supporteil by adequate 
stalcments of of material facts ; 


( 3 ) dic Cow t musi hc rima facic satisfied on the 

materials produced belore the Court regnding the 
truhi of the allogations made for a 1ccount; 
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14 ) That the discretion conte: rol on the Court should Totes and not 59,937 votes sluwa 19 the final result sheet 

not be exercised in such a way so as to enable and the same could be proved by reculintime. I have al 
the applicant to indulge in a loving inquiry with ready found that there is nothing in evidence to show that 
# view to fish matcrials for declaring the election the 1st respondent secured only 50 ,637 votes fiom the 
10 be void and 

Hosdurg 1.. A , soyment. The documento produced hy the 

petitioner are not sufficient to substantiate that pleading. It 
(5 ) That on the special facts of a given cnse sample 

is also important to note that the petitioner had no such 
inspection may be ordered to lend further assur 

Cane at the time when he filed the application for recount 
ance to the prima facie satisfaction of the Court 

ing. Fxt. PS is the office " opy cif the petition submitted 
regarding the ruth of the allegatione made for 

by the petitioner for recounting ( f voles. In Ext. PS the 
i l ccount und not for the purpose of fisbins retitioner has alloped that there were some malpractice in 
out materials " . 

the matter of counting at Thuliraranba 1. .A . Segment. In 

Ext . P8 he has not mentionc:l the nature of tic inalprac . 
The Supreme Court held in N . Gopal Reddy v. B . 

tice that had allegedly taken place in Thaliparambu L . A . 
Krishnamurty ( A . I.R . 1987 Supreme Court 831 ) held that : 

segment. Ile only mentioned that the officials who parti 
cipated for counting work had shown some prejudice 10 

the counting agents of the petitioner and that the objec 
" When a general recount uni scrutiny of all the ballot 
popers is directed by the High Court, it would 

tiune raised by the petitioner , counting agents werc not 
be unjust and unreasonable and contrary to the 

headed by the officials , the nature of the objections 
will of the electors, to deny benefits of valid votes 

raised by the petitioner s counting agents is not mentioned 

in 
cast in favour of the returned candidate or to 

Ext. P8. It is important to notice that when the peti 
ignore invalid voies counted by the Returning 

lioner gave Ex. P8 appliçation for recounting on 

27 -11 - 1989 , no objection was raised regarding the count 
Officer as liaving valid yotes in faulir of the lin 

ing of votes at Ilosdurg L . A . segment and at Payy [1110ur 
successful candidate and to set aside the election 
of the returned candidare . The purpose and 

L . A . segment. It is quite possible that the petitioner might 
object of the election law is to ensure that only 

have heen aware of the number of votes secured by liim 

self and the 1st respondent from Hosdura L . A . scgment 
that person sliould represent the constituency who 

and entrics in the final result sheet would have been 
ia chosen by the majority of the electory, This 
in the cesence of Jemocratic process" . 

known to the petitioner. Even then no objection was 
raised egarding thnt at the time when Ext. P8 petition 

was liçd . 
The same view was held in K . K . Shamsudeen v . 
K . A . M .M . Bchindeen ( A .LR . 1989 Supreme Court 640 ), Fxt. P12 is another application sulmitted ly the 
N . Harayanan v . S . Scminalai (ALR . 1980. Supreme Court pelitioner on 27- 11 - 89 wherein liç made a request for re 
206 ) , D . P , Sharma v. Commr, & Setazning Officer ( 123. R . counting of votes of Manjeswar , Hosdrug and Udma L . A . 
1984 Supreme Court 654 ), Hari Ram y , Hira Singh ( A .I. R . segments . In Ext, P12 1!1e petitioner alleged that some 
1984 Supreme Court 396 ), Juggit Singh v. Kartar Singh fraud and malpractices were committed by the officials on 
( A . I. R . 1986 Supreme Court 773 ), Ram Sewak v . H . K . duty at the counting centre and his counting agenta re 
Kidwai ( A . I.R . 1984 Supreme Court 1249 ). Beliram Bha peatedly gave objections regarding the fraud and malprac 
laik v . Jai Beharilal Khachi 1975 4 Supreme Court Cases tices and the officials turned a deaf ear to such comp 
417 ) and Baldev Singh v Teja Singh ( 1975 ) S .C .R . 381 ) . laints and behaved partially . The nature of fraud and 
From the above decisions it is well established that in malpractices are not mentioned in Ext. P12 The petitioner 
order to obtain a recount there must be proper allega 1189 also not produced any documents to show that his 
tions in the election petition indicating the precise material counting agents had raised any objection at the time of 
on the basis of which it could he urged . Where no such countinį . Ext. P13 is another petition wherein the alleged 
materinl is placed before the court and the diacrepancies tha the Returning Officer had not passed any order s in 
pointed out by the petitioncc rc insignificant and it may his petition for recounting till 29 - 11 - 89 . There is nothing 
not materially affect the result of the clection , no recount in evidence to show thut the Returning Officer failed to 
can be ordered by the court. An order of inspection may puss an order in the petition submitted by the politioner . 
not be granted as a matter of course having regard to the 

Ext. P14 is the order passed hy the Returning Officer. 
insistence of secrecy of the ballot papers and the Court The order is dated 27- 11 -89 . There is nothing in evidence 
would be justified in granting an order of inspetcion only 

to show that Ext. P14 order was passed by the Returning 
if there are adequate statement of the material facts on 

Officer subsequently . 
which the peritioner filed in respect of his prayer for 

19 . I have deult with in detail regarding the discrepancies 
setting aside the election. In order for inspection of bal 

pointed by the petitioner hetween the number of vote 
lot papers cannot be granted to support vague pleas un 
supported by material facts and the petitioner may not 

polled and the number of votes counted . The discrepancies 

found, if any, are not of serious consequences. It is not 
be given an opportunity to have a " fishing expedition " , 

possible to Assume that there WES any fraun or malprac 
A mere allegation that the petitioner suspects or believe 
that there has been an importer reception or rejection of 

tice in the proces of conduct of the election . There is 
votes will not be sufficient to support an order for inspec 

also nothing in evidence to show that there was importer 

rejection of any valid votes or importer acceptance of any 
tion , 

invalid voics. PW2 one Mamma was examined to prove 

that he had submitted a petition to the prosiding Officer 
18 , In the instant case the petitioner seeks for recounting alleging that there was som malpractices by voters, Fut. 
of ballot papers of Hosdurg and Payyannur L . A . segments. p9 is the letter wherein he stated that he had submitted 
As regards Hosdurg L . A . segnient the contention of the a complaint to the Returning Officer, The original petition 
peitioner is that the 1st respondent secured only 50,037 is not produced before Court and the Remirning Ollicer 


People 


under Sectio declareu 
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also was not exumined by the petitioner to speak about 

As the petitioner has not proved any of the grounds for 
the petition submitted by P12 . The gist of the allegation 

which the clection of the 1st respondent could be declured 
is that in booth No. 38 of Puyvannur L . A . segment there 

Verid , the clerion peltion is dismissed under Section 98 (u ) 
WU19 impersonation by some voiers and some muslim voters 

of the Representation of the People Act , 1951. The peti 
were threatened by others and they were not allowed 10 

tioner is liable to any costs to the 1st respondent which 
cast their votes . The naincs of the persons who were 

I lix at Rs. 2 ,000 /-. 
threatened are not mentioned in the complaint or in the 
election petition . It is also not mentioned as to who com 

The substance of the decision shall be communicated 10 

tlıç Election Commission and the Speaker of the Lok Sabhat 
mitted impersonation . The evidence of PW2 and Ext. P9 

An authenticated copy of the judgement shall be sent 10 
Series do not substantiate tine petitioner s case . The allega 

Election Commission at an carly due. 
tions in the petition and he alications contained in the 
various complainty submitted by the petitioner are not 

13th July , 1990 . 

. . . -- -- - - 
suficient to hold that he pelitioner is entitled to have a 
l ecounting. 

Sd /- K . G . BALAKRISHNAN , Judge 
Issues 5 10 8 : 

INo. 82 /KL -HP / 1 / 90 ] 

By Order, 
C . L . ROSE, Secy . 
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